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Dear Mr. Redmond:

ractices, etc.” [The Corrupt Prac-
tat. 1975; ch. 102, par. 1 et seq.)
or the Illinoie PUrchasing Act (Ill. Rev. Stat. 1975, ch.'lzv,
par. 132.1 et sedq.) wﬁen he enters into a subcontract with

a general contractor that has contracied with a State agency |

which pays the general contractor with funds appropriated by
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the General Assembly. State agencies usually do not enterx
into contracts until after funds for the contracts have been
appropriated. My answer is limited to this usual situation.
The Corrupt Practices Act prohibits a public official
from being directly or indirectly interested in any contract
upon which the official may be called on to act or vote (Ill,
Rev. Stat. 1975, ch. 102, éar. 3). While the legislature
appropriates monéy to state agencies for contracts, an appro-
priation does not constitute actihg or voting upon a contract
when the Gﬁnetal'AGBGMbly is merely appropriating funds to
an agency before the agency has entéted into contracts expend-
ing the approprl#tion, Since legislators are not generally
called on to act or vote upon particular contracts_ehtered
into by State agencies, a legislator Qho has an intefeét in
such contracts would not violate the Corrupt Practices Act.
Of course, the result would be different if the legialatuté
is for some reason required to appropriate money for an existe
ing contract,
Section 11l.1 of the Illinois Purchasing Act (Ill.
Rev, stat. 1975, ch..127. par. 132.11-1) prohibits members

of the General Assembly and cextain corporations in which a
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member is entitled to distributable income from having or
acquiring a direct pecuniary interest in any contract which
is satiefied by payment of funds appropriated by the General
Assembly. Section ll.1 reads in pertinent part as follows:

*¢ 11.1 It is unlawful for any person ® * ¢
holding a seat in the General Azsembly * * * to
have or acquire any contract, or any direct pecuni-
ary interest in any contract therein, whether for
stationery, printing, paper or for any sexvices,
materials or supplies, which will be wholly or
partially satisfied by the payment of funds appro-
priated by the Ganetal Assembly of the State of
Illinois & » »

It is unlawful for any firm, partnership, asso-
ciation or corporation in which any such person is
entitled to receive more than 7 1/2% of the total
distributable income to have or acquire any such
contract or direct pecuniary interest therein.

It is unlawful for any firm, partnership, asso-
ciation or corporation in which any such person
together with his spouse or minor children is
entitled to receive more than 15%, in the aggregate,
of the total distributable income to have or acqguire
any such contract or direct pecuniary interest
thexein.

*® v N "
In People v. Isaacs, 37 Illt 24 205, the lllinois

Supreme Court construed section 12 of "AN ACT to revise the

law in relation to State contracts” (Ill. Rev. Stat. 1963, ch.
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127, par. 75) which is the predecessor of section 1ll.l1l of

the Illinois Purchasing Act. Section 12 also prohibited
legislators from having or acquiring a direct pecuniary
interest in contracts satisfied by funds appropriated by the
General Assembly. The court noted that prior to a 1957 amend-
ment section 12 had prohibited state officers and employees
!rdm being “directly or indirectly interested” in State cone
tracts. The 1957 amendment limited the prohibiticn in éection
12 to any "direct pecuniary interest”. The court ccncluded 
that the 1957 amendment avidenced a legislative intent to
substantially/ﬁarraw the scope of sectienllz. This-legisla-
tive intent in addition to the criminal nature of the §r§-
hibition convinced the court to étrictly construe the phrase
“direct pecuniary interest" in tévct of sState officials-in&

. employeed accused of violating section 12.

" strictly construed, the prohibition in section 11.1
against legislators haftng a dirééﬁ pecuniary interest in
contracts which are paid with fﬁnds appropriated by the Gen-
eral Assembly does natninclude the interest a legislator has

in a contract between a State agency and a gemeral contractor
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with whom the legislator enters into a subcontract.

A subcontractor does not contract with the owner
of the premises to be improved. (17 c.J.8. Contxacts §l
{1863].) Instead, a subcontractor contracts with the owner's
géneral contractor. There ie no'direct contractnal.xglation—
‘'ship between the subcontractor and the owner. There is thus
no direct cgntraaﬁﬁdifrelatianShip between a subcanttacﬁor
and a State agency that has cont:ﬁcted with a gen@galﬁédn—
tractor. The subcontractor has no direct claim aq_;hg@@nnds
" the agency has agreed to pay to the general contracton;‘ SQcQ
tion 23 of "AN ACT relating to Mechanic's Liens” (111, Rev.
sStat. 1975, ch. 82.:9§r. 23) givég-a sdbcontractoxua«lian on
State money approp:i&ted for a pﬁblic improvement . in tﬁm amount
owed by the general contractér to tha éuhcontractot,-tagwever.
the subcontraetor’s'iien‘is cantiﬁgent oa.the genexal@#gntrac-
tor's default. (Housing euthoriﬁg of Franklin county for Use
 and Benefit of Smith-Alsop P

Paint and Varnish Co. v. Holtzman,

120 I1l. App. 2d 226.) The subcontractor's intereat in the
contract between the general canﬁ:acto: and the State agency
depends upon the default of the general contractor; the sube .

contractor does not‘haVO a direct interest in the confraet.




Honorable William A. Redmond - 6.

The strict construction of the phrase “direct pecu-
niary interest" called for in People v. Isaacg does not permit
expanding the meaning of the phrase to include the interest
a subcontractor has in the contract between a gemeral cone
tractor and a State agency. It is, therefore, my opinion
that 2 member of the General Assembly who enters into a sube
contract with a general contractor that has contracted with
a Btate agency does not violate the Illinois Purchasing Act.

Section 11.1 of the Illinois Purchasing Act also
prohibits certain corporations from having a direct pecuniary
interest in contracts which are satisfied by funds appropriated
by the General Assembly, As explained above, a subcontractor
does not have a diract pecuniary interest in a contract
between a general contractor and a State agency. Therefore,

a corporation which enters into a subcontract with a contractor
that has a contract with a State agency does not violate the
Illinoie Purchasing Act.

Very truly yours,

ATTORNEY GENERAL




